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WALLER, JUSTICE, FOR THE COURT:
L. JoshKirk Daviswasindicted and convicted of murder inthe Y azoo County Circuit Court for the
shoating deeth of William "Bubba' Armald. Finding no reversble error, we &firm the conviction and
sentence of lifeimprisonment.

FACTSAND PROCEDURAL HISTORY

2. Duing the night of July 29, 2000, and the early hours of July 30, 2000, William Arnald, 15-year-
old Josh Kirk Davis, Blake McNeer, Megan Smith, Michdle Campbdl, and Nicki Campbd| were a a

deer camp in rurd Yazoo County, Mississppi, fishing and swvimming in a neerby lake. While Davis



McNeer, Smith, and Michdle Campbd| weresvimminginthelake, the46-year-old Armold dlegedy mede
unwelcome sexud advances toward 17-year-old Nicki Camphbell.

3.  Uponleaning of Arnold's advances toward Nicki Campbel, McNeer confronted Arnold, and

Amald brandished a shotgun and demanded the group leave the property. The group then went to
Michdle Campbdl's house where, allittle later, Mike Campbell, who is Michdlles father, and Clifton
Campbdl, whoisMikesbrather and Nicki'sfather, returned from anight out. Shortly theredfter, Michelle
and Davisinformed Clifton of what had occurred earlier between Arnold and his daughter, Nicki. Clifton
became enraged and left Mike Campbdl's house with Davis. 1n the meantime, Megan and Michdlle hed
|eft the house and returned to find Clifton and Davis gone.

4.  Cliftonand Davistraveed to the camp where, acoording to Davis, Clifton pointed ashotgun a him
and ordered him tofireinto the camp cabin where Arnold was degping. Davistook the shotgun and, with
Cliftonpulling aadethe blindsin the door asthe door'sglasswas missing, fired threeshots. Davisadmitted
tofiring into the camp cabin in histhird Satement to police. The shotgun blasts sruck Armoldin theface,

produdng massveinjuries and killing him indantly.

B.  After Megan and Michdlereturned to find that Clifton and Davished dreedy left Mike Campbd|'s
house, they drove out to the camp where they found Clifton and Davis running from the camp with Clifton
holding a shotgun.  The two girls then left and returned a short time later to Mike Campbdl's house

Michelle testified thet when she questioned Davis about what heppened, he said, "I shot him. | shot thet
mother ****¢gr three God damn times."

6.  Megan, Michdle and Davis returned to the camp cabin where they found Arnald lying on the

couch. Thethree returned to Mike Campbdl's house, and Davis repeatedly professed hisinnocence.



7. BothDavisand Clifton were charged with capitad murder with the underlying felony being burglary.
After severance, Daviswas tried done and convicted of murder lessthen cgpitd in athree-day trid. He
was subsequently sentenced to life imprisonment. Davis gopedls, arguing the trid court erred in refusing
to grant amandaughter indruction, erred in admitting into evidence the gruesome photogrgphs of Arnold's
body, ered in refusing to grant adirected verdict, and that co-counsd rendered ineffective assstance of
counsd.

DISCUSSION

l. WHETHER THE TRIAL COURT COMMITTED
REVERS BLEERRORBY REFUSING TOGRANT A
MANSLAUGHTER INSTRUCTION BASED UPON
THE EVIDENCE.
18.  Davis argues tha the trid court erred in denying a mandaughter indruction because the killing
occurred in the heat of passon in that Arnold's sexud advances toward Nicki supposedly enraged both
Davisand Clifton. The requested mandaughter ingruction, D-8, provided, in pertinent part:
If you find from the evidence in this case beyond areasonable doubt thet
JOSH DAVIS and no other person on or about July 30, 2001 [actudly
2000] in YAZOO County acting in the heat of passon or with culpable
negligence effect the desth of William Arnold, then you shdl find the
Oefendant guilty of mandaughter.
(emphedsin origind).
9. A defendant is entitled to have jury indructions given presenting his theory of the case, but a
proposed ingruction can be refusad if it incorrectly dates the law, is fairly covered dsewhere in other

indructions, or is without foundetion in the evidence. Poole v. State, 826 So. 2d 1222, 1230 (Miss.
2002); Jones v. State, 797 So. 2d 922, 927 (Miss. 2001); Adams v. State, 772 So. 2d 1010, 1016

(Miss. 2000); Higginsv. State, 725 So. 2d 220, 223 (Miss. 1998).



110. Intheindant case, there was no factud bassfor amandaughter indruction. The Sateis correct
thet any initid passions had cooled and that deliberation and mdice had set in. After the youths hed
returned fromthe camp, Nicki and M cNeer, the personwho confronted Arnol d about hisadvancestoward
Nicki, each went to degp. Mike and Clifton did not arrive a the house until gpproximatdy 30 to 45
minutes later, and the drive back to the camp took about an additiond 15 to 20 minutes. Furthermore,
Arnold was killed while he was adegp. Davis was aso not rdated by blood to Nicki and Clifton. Given
the amount of time that trangpired, any heet of passon, assuming such was even presant to begin with,
codled into ddiberation and mdice. Thisassignment of error iswithout merit.
. WHETHER THE TRIAL COURT ERRED BY
ADMITTING CERTAIN PHOTOGRAPHS OF THE
CRIME SCENE.

11. Davisnext aguesthat photographsof Armold were unduly gruesome and served only to prgjudice
and inflame the jury. Four of the digouted photographs depicted the interior of the camp cabin and the
location and rdaion of Arnold'sbody to theinterior and blood splaterson thewadl and floor. Two other
photogrgphs were taken during the autopsy each of which depict theinjuriesto each Sde of Arnold'sface
and heed. The State countersthat thetrid court correctly admitted the photographs because they showed
the nature and extent of the injuries Arold sugtained and the drcumstances surrounding the incident.
112.  Wewill not reverseatrid court'sdecison to admit photographs of amurder victim's body unless
the court abusad itsdiscretion. Simmons v. State, 805 So. 2d 452, 485 (Miss. 2001) (citing Gray v.
State, 728 So. 2d 36, 57 (Miss. 1998)). We have likewise hdd that atrid judge's discretion to admit
such photogrgphs is nearly limitless regardless of the gruesomeness and repetitiveness. Woodward v.
State, 726 So. 2d 524, 535 (Miss 1997). Photographsof avictim haveevidentiary vauewherethey "1)

ad in desribing the drcumstances of thekilling and the corpus ddlicti; 2) wherethey describethe location
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of the body and cause of deeth; and 3) wherethey supplement or darify witnesstestimony.” Westbr ook
v. State, 658 So. 2d 847, 849 (Miss. 1995) (citations omitted). See also Neal v. State, 805 So. 2d
520, 524 (Miss. 2002); Jonesv. State, 776 So. 2d 643, 652 (Miss. 2000).

113. Here thereisnoindicationthet theprgudicd vaueof the phatographs outweighed their probative
vdue They saved the legitimate evidentiary purpose of depicting the angles and trgectories of the
gunshatsabout which Dr. Steven Hayne, theforens ¢ pathologist who performed the autopsy, tedtified, and
they did nat to inflame the jury.  See, e.g., McDowell v. State, 813 So. 2d 694, 699 (Miss. 2002);
Stevensv. State, 808 So. 2d 908, 926 (Miss. 2002); Drake v. State, 800 So. 2d 508, 515-16 (Miss.
2001); Milano v. State, 790 So. 2d 179, 191 (Miss 2001). Thisassgnment of eror iswithout merit.

.  WHETHER THE TRIAL COURT ERRED IN
REFUSING TO GRANT A DIRECTED VERDICT.

114. Davisarguesthe Sate never proved he wasinvaved in the murder of Arnold. Hefurther argues
thet there was no physcd evidence placing him at the crime scene.

115. Mations for directed verdict chdlenge the sufficiency of the evidence supporting the verdict.
Bridgesv. State, 807 So. 2d 1228, 1231 (Miss. 2002); Smith v. State, 802 So. 2d 82, 86 (Miss.
2001); Holmesv. State, 798 So. 2d 533, 537 (Miss. 2001); Mallard v. State, 798 So. 2d 539, 542
(Miss. 2001). When passing upon such amoation, dl of the State's evidence is accepted as true with
inferences that canbe drawn therefrom, and if the evidenceis suffident to support the verdict of guilty, the
moationfor directed verdict must be denied. Hill v. State, 774 So. 2d 441, 447 (Miss. 2000); Fleming
v. State, 732 So0. 2d 172, 182 (Miss. 1999); Stevenson v. State, 733 So. 2d 177, 183 (Miss. 1998);
Mamon v. State, 724 So. 2d 878, 881 (Miss. 1998); Wall v. State, 718 So. 2d 1107, 1111 (Miss.

1998).



116. Here there was aufficient evidence to support the verdict. Davis admitted to law enforcement in
his third satement on Augugt 1, 2000, that he fired three shots into the camp cabin where Armold was
degpingwhileCliftonhdd theblindsaside® Bath Megan Smith and Michelle Campbell saw Davisrunning
from the camp with Clifton, and both testified he told them hefired the three shats. Michdlle dso testified
that Josh Sated, "1 shot him. | shot the mother f**ker three God damn times™  This assgnment of error
iswithout meit.

IV. WHETHER CO-COUNSEL RENDERED
INEFFECTIVE ASSISTANCE OF COUNSEL
DURING CLOSINGBY REVEALINGSTATEMENTS
IN VIOLATION OF THE ATTORNEY-CLIENT
PRIVILEGE.

117. Davissappdlaeandtrid counsd, Wedey Evans arguesthat satementsmeadeby trid co-counsd
Miched Rushing violated Davissatorney-dient privilegeand totaly contradicted Davisstrid srategy thet
Clifton fired thefatd gunshots The pertinent datements are asfallows

Now weve got Josh's three gatements, and y'dl can reed them
for yoursdf. Y'dl ae intdligent folks and | want you to do tha,
especidly the third one where Josh incriminates himsdlf a leedt to the
extant of saying hefired thethree shats, but, a the sametime, he provides
his defense, which the State cannot counter. They have no testimony or
evidence to counter the defense that the gun was put to his head and he
was threstened with hislife. but I've got a Satement here that's not into
evidence, but it's my work product, and I'm going to read it to you. It's
vay bridf. . ..

THE COURT: Fveminutes
MR. RUSHING: Okay. It'sfrom August 29th, 2000. Interview: "Josh

Davis & Hames County jal." These are my notes on my initid full
interview with Josh.

'As gated before, the window in the door to the camp was missng its glass.

6



[DA] POWELL: Your honor, were going to object to Mr. Rushing
reading his notes from an interview. Therés nothing in evidence about
that.

THE COURT: Sudained.

MR. RUSHING: | can read my Satement, my dosing datement.

THE COURT: Léet's goproach the bench.

(AT BENCH OUT OF HEARING OF JURORYS)

THE COURT: Y ou cant read anything thet isnat apart of the evidence
that the defense—

MR. RUSHING: | can' tak about it?

THE COURT: Nat unlessit came out as evidence in thistrid.

MR. RUSHING: It'sexactly the same as histhird Satement.

THE COURT: If it isthe same, then you can tedlify, but youcan't testify

if thisis something that came out of an interview that you hed with him,

becauseit'snat in evidence

MR. RUSHING: Okay. | underdand.

(END OF BENCH CONFERENCE)

MR. RUSHING: Wadl, I'm not going to reed you the Statement, but

aufficeit to say thet | have been representing Josh Sncelessthan amonth

after thisunfortunate occurrence, and, a no time, hashe given mevarying

versons of what happened. And a no time has he walvered from the

contention that Clifton Campbe | put that shotgun to his heed and sad,

"Boy, if you don't shoot up in there, I'm going to blow your heed off."

And he was drunk and he was mean, and he meant it, & leest to Josh.
118.  We outlined the sandards to be gpplied when addressng issues of the ineffective assstance of

counsd inHolly v. State, 716 So. 2d 979, 989 (Miss. 1993):

In order to preval on a dam of ineffective assstance of counsd, a
defendant mugt prove that his atorney's performance was deficient, and



thet the deficiency was S0 subgtantid asto deprivethe defendant of afar
trid. Strickland v. Washington, 466 U.S. 668, 687-96, 104 S. Ct.
2052, 80 L. Ed. 674 (1984); Wilcher v. State, 479 So. 2d 710, 713
(Miss. 1985); Stringer v. State, 454 So. 2d 468, 477 (Miss. 1984).
This Court looksat thetotdity of the drcumstancesto determinewhether
counsd's efforts were bath deficient and prgudicid. Carney v. State,
525 So. 2d 776, 780 (Miss. 1988); Read v. State, 430 So. 2d 832
(Miss 1983). "Judidd sorutiny of counsd's performance [ig highly
Oeferentid.” Strickland, 466 U.S. a 689, 104 S. Ct. 2052. Thereis
astrong but rebuttable presumyption that counsd's conduct fdlswithinthe
wide range of reasonable professond assgance. Carney, 525 So. 2d
a 780; Gilliard v. State, 462 So. 2d 710, 714 (Miss. 1985). Only
where it is reasonably probable that but for the atorney’s erors, the
outcome of the trid would have been different, will wefind that counsd's
performance was defident. Dickey v. State, 662 So. 2d 1106, 1109
(Miss. 1995); Reed v. State, 536 So. 2d 1336, 1339 (Miss. 1988).

119. The Stae argues that Davis has faled to demondrae a deficiency in his counsds overdl
performance aufficdent to undermine the integrity of his trid and conviction. We agree. There was
tesimony thet Davis admitted shoating into the camp cabin and a confesson dating likewise: Rushing's
datements during dosing presented an dternative defense theory, namdy, thet Clifton put the shatgun to
Daviss head and ordered him to fire. There was no deficiency and no concomitant prgudice. This
assgnment of eror iswithout merit.

CONCLUSION

120.  Fnding no reversble eror, we afirm the judgment of the Y azoo County Circuit Court.

121. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

PITTMAN,C.J.,,McRAEAND SMITH, P.JJ.,COBB, DIAZ,EASLEY, CARLSON
AND GRAVES, JJ., CONCUR.



